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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion).!? W

shal | grant respondent’s notion.

Petitioner filed a response (petitioner’s response) to
respondent’s notion. Respondent filed a reply to petitioner’s
response, and petitioner submtted to the Court a docunent that
the Court had filed as petitioner’s reply to that reply.
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Backgr ound

The record establishes and/or the parties do not dispute the
fol | ow ng.

Petitioner resided in Algona, lowa, at the tinme he filed the
petition in this case.

Petitioner did not file a Federal inconme tax (tax) return
for each of his taxable years 2001 and 2002.

On June 15, 2004, respondent issued to petitioner a notice
of deficiency with respect to each of his taxable years 2001
(2001 notice of deficiency) and 2002 (2002 notice of deficiency),
both of which petitioner received. In the 2001 notice of defi-
ci ency, respondent determ ned a deficiency in, and additions
under section 6651(a)(1)? and 6651(a)(2) to, petitioner’s tax for
his taxable year 2001 in the respective amounts of $3,487. 10,
$225.02, and $125.01.% 1In the 2002 notice of deficiency, respon-
dent determ ned a deficiency in, and additions under sections
6651(a) (1), 6651(a)(2), and 6654 to, petitioner’s tax for his

t axabl e year 2002 in the respective anounts of $14, 661

2Al'l section references are to the Internal Revenue Code in
effect at all relevant tines. Unless otherw se indicated, al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.

SWth respect to the addition to tax under sec. 6651(a)(2),
respondent determned in the 2001 notice of deficiency that that
“addition to tax will continue to accrue fromthe due date of the
return at a rate of 0.5 percent each nonth, or fraction thereof,
of nonpaynment, not exceeding 25 percent.”
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$3, 298. 73, $952.97,“4 and $489. 93.

Petitioner did not file a petition in the Court with respect
to the 2001 notice of deficiency or the 2002 notice of defi-
ci ency.

On Novenber 22, 2004, respondent assessed petitioner’s tax,
as well as additions to tax and interest as provided by |law, for
each of his taxable years 2001 and 2002. (W shall refer to
t hose unpai d assessed anmobunts, as well as interest as provided by
| aw accrued after Novenmber 22, 2004, as petitioner’s unpaid
l[iabilities for 2001 and 2002.)

On Novenber 22, 2004, respondent issued to petitioner a
notice of balance due with respect to petitioner’s unpaid liabil-
ities for 2001 and 2002.

On April 9, 2005, respondent issued to petitioner a final
notice of intent to |levy and notice of your right to a hearing
(notice of intent to levy) with respect to petitioner’s unpaid
l[iabilities for 2001 and 2002.

On May 9, 2005, in response to the notice of intent to |evy,
petitioner filed Form 12153, Request for a Collection Due Process
Hearing (petitioner’s Form 12153), and requested a hearing with

respondent’s Appeals Ofice (Appeals Ofice). Petitioner at-

“Wth respect to the addition to tax under sec. 6651(a)(2),
respondent determned in the 2002 notice of deficiency that that
“addition to tax will continue to accrue fromthe due date of the
return at a rate of 0.5 percent each nonth, or fraction thereof,
of nonpaynent, not exceedi ng 25 percent.”
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tached a docunent to petitioner’s Form 12153. That attachnent

stated in pertinent part:

1. Refer to the Tax Reformation Act of 1998.

2. | don't agree for all the reasons Congress has
determ ned that | have this hearing.

3. Details will be both provided and di scl osed at the
heari ng.

4. | fully intend to cassette record the proceedi ngs of
t he hearing.

5. | request a face-to-face hearing.

In response to petitioner’s Form 12153, a settlenent officer
with the Appeals Ofice (settlenent officer) sent to petitioner a
letter dated Cctober 7, 2005 (settlenent officer’s QOctober 7,
2005 letter). That letter stated in pertinent part:

Tax Period(s) Ended:
12/ 2001 & 2002

Dat e of Conference:
Cct ober 27, 2005

Ti me of Conference:
1: 00 PM

* * * * * * *

We received your request for a Collection Due Process
(CDP) Hearing. Wiile you do not specify the itens that
you wi sh to address in a conference, the information
you provide |eads ne to believe that your CDP request
is intended to discuss itens that:

1. Courts have determ ned are frivol ous or
groundl ess, or

2. Appeal s does not consider. These are
noral, religious, political
constitutional, conscientious, or simlar
gr ounds.

Exanpl es of argunents that are considered frivol ous or
groundl ess are provided in “The Truth About Frivol ous
Tax Argunents”, a copy of which is enclosed. Please
note that it is not a conplete list of frivolous and



groundl ess argunents.

Appeal s does not provide a face-to-face conference if
the only itens you wish to discuss are those nentioned
above. However, you may have a tel ephone conference,
or discuss with us by correspondence, any rel evant
challenges to the filing of the notice of federal tax
lien or the proposed |evy.

If you are interested in receiving a face-to-face
conference, you nust be prepared to discuss issues

rel evant to paying your tax liability. These include,
for exanple, offering other ways to pay the taxes you
owe, such as an installnent agreenent or offer in
conprom se. The Internal Revenue Manuel determ nes
whet her Appeal s can accept your proposal. |If you w sh
to have a face-to-face conference, please wite nme
within 15 days fromthe date of this letter and de-
scribe the legitimate issues you will discuss.

In the neantine, | have schedul ed a tel ephone confer-
ence for you as shown above. |If this is not convenient
for you, or if you prefer to conduct the hearing by
correspondence, please contact ne as soon as possible.
| will gladly consider other dates within 14 days of

t he schedul ed conference. Since you provided no tele-
phone nunber where you could be reached for the confer-
ence, please call nme on the above shown date at 1:00
PM |If you provide a phone nunber, | will contact you
i nst ead.

Records indicate that your incone tax returns for

cal endar years 2003 and 2004 have not been filed.
Internal third party payer records reflect sufficient
income that requires that you file a return for both
years.

Col l ection Due Process provisions require that before
alternatives to the proposed levy or filed Notice of
Federal Tax Lien may be considered, except for ful
paynment, you nust be in full conpliance with all filing
and paynent requirenents.

Accordingly, you nmust file all delinquent tax returns
and bring all delinquent paynments up to date before the
conference date shown above, including any required
Estimated | ncome Tax Paynents through the conference
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date. Al delinquent returns and paynents nust be
forwarded directly to ny office so that full filing and
paynment conpliance may be verifi ed.

Additional time will not be extended to file delingquent
returns or nmake delinquent paynments, so that collection
alternatives nmay be consi dered.

Assuming that you will be in full conpliance by the
date of the conference, | have enclosed a Collection

I nformation Statenent that you should conplete and
return to ny office, also within 15 days of the date of
this letter.[8 This information is necessary to con-
sider collection alternatives to the proposed |evy.

| f you do not file the required returns or submt the

required financial information, or if | don’t hear from

you on the schedul ed conference date, | will issue the

required determnation letter based on the information

inthe file.

Pl ease contact ne with any questions or concerns you

have regarding this request or the Collection Due

Process procedure itself.
Petitioner did not respond to the settlenent officer’s Cctober 7,
2005 letter.

On Decenber 6, 2005, the Appeals Ofice issued to petitioner
a notice of determ nation concerning the collection action(s)
under section 6320 and/or 6330 (notice of determ nation). That

notice stated in pertinent part:

The settlenent officer did not enclose with the settl ement
officer’s Qctober 7, 2005 letter the collection information
statenent referred to in that letter. However, the settl enent
of ficer sent to petitioner that collection information statenent
by cover letter dated Cct. 11, 2005.



Summary of Deternination

You submtted a tinmely Collection Due Process Hearing
request after receiving Notice of Intent to Levy and
Your Right to a Hearing. A telephone conference was
schedul ed to discuss alternatives to the proposed |evy,
si nce your Collection Due Process hearing request
appeared to propose to discuss only frivolous issues in
a face-to-face conference. You were specifically
warned in the conference letter that if you failed to
respond, your case would be closed w thout further
action.

You were al so advised that you nmust be in full filing
and paynent conpliance before collection alternatives
coul d be di scussed, that you should submt a conpleted
Coll ection Information Statenent, and submt in witing
the relevant issues to be discussed in a face-to-face
conference. Since you provided no phone nunber where
you coul d be reached for conference, you were requested
to either provide the sanme or call the Settl enent

O ficer to conduct the conference.

You were given an opportunity to present issues rele-
vant to paying you [sic] tax liability, but you did not
present any legitimte, substantive issues for discus-
sion, and did not submt required financial information
or file delinquent returns as requested.

You did not provide a tel ephone nunber or contact the
Settlenment O ficer on the date of the conference as
requested. Mail forwarded to your address was not
returned undeliverable, so it nust be assuned that you
recei ved the conference letter.

Therefore, your case is being closed based upon the
best information available in the file, and will be
returned to Collection for appropriate action, unless
you seek judicial review of our determ nation.
An attachnment to the notice of determnation stated in pertinent
part:

BRI EF BACKGROUND

Notice of Intent to Levy and Your Right to a Hearing
was sent April 9, 2005. Your tinely request for a
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Col I ection Due Process Hearing was received May 9,
2005, within the thirty-day tinmefranme set forth in
| nternal Revenue Code Section 6330.

A tel ephone conference intended to address collection
al ternatives was schedul ed for October 27, 2005 by

| etter dated Cctober 7, 2005. The letter advised you
that you had to be in full conpliance with all filing
and paynent requirenents before alternatives to the
proposed | evy could be considered, and requested that
you submt a conpleted Collection Infornmation Statenent
so that collection alternatives could be expl ored.

It al so advised you clearly that the issues you ap-
peared to present in your hearing request were consid-
ered frivolous. The Settlenment O ficer enclosed a
package entitled “The Truth About Frivol ous Tax Argu-
ments”, noting that such argunents had been turned away
uniformy by the court system

You were al so asked to advise the Settlement Oficer
concerni ng what relevant and legitimte issues you

w shed to discuss in the conference by submtting them
inwiting wthin fifteen days.

You did not file your 2003 and 2004 i ncone tax returns,
or pay any required 2005 Estimted |Incone Tax Paynents.
Nei ther did you submt a conpleted Collection Inforna-
tion Statement, or contact the Settlenent O ficer on

t he conference date, or beforehand to reschedul e the
conf erence.

Since you had been afforded anple opportunity to re-

spond, the Settlenent Oficer determ ned that further
efforts to obtain information and filing/ payment com
pliance, or to conduct the hearing, were unwarranted.

DI SCUSSI ON AND ANALYSI S

Transcripts and the case history verify that:

1) the taxes at issue were assessed in accordance
with I RC Section 6201, and that notice and demand
for paynment was nmailed to your |ast known address
tinmely in accordance with | RC Section 6303.

2) there were bal ances due when the CDP notice was



-9 -

i ssued, as required by IRC Section 6322 and 6331(a),
and that a | evy source had been identified.

3) before any levy action was initiated, notice of
intent to levy was issued in accordance with IRC
6331(d), which requires that taxpayers be notified
of the intention to levy no less than thirty days
before levy action is initiated.

4) Collection Due Process Notice was sent by cer-
tified mail, return receipt requested, to your
| ast known address.

5) The Automated Collection Site attenpted to
resol ve your case, but was unable to do so.
Therefore, your file was forwarded for appeal s
consi deration pronptly upon recei pt of your hear-
i ng request.

6) internal account transaction codes were entered
tinmely to place your accounts in suspended status
pendi ng the outconme of the due process hearing

7) the Settlement O ficer in this case has had no
prior involvement with you concerning the taxes at
issue in this due process proceedi ng, pursuant to
requi renents of | RC 6330.

| SSUES RAI SED BY THE TAXPAYER

1) no specific issues concerning liability or
col l ection procedures were raised.
Rat her, you indicated only that you w shed
a face-to-face hearing, which you intended
to tape record, and that details would be
di scl osed at the hearing. You referenced
only the tax reformact of 1998 as the
reason for your hearing request.

Fi nding: Appeals is not obligated to address the
types of nonspecific issues contained in your
request, as you were advised in our conference
letter. You did not submt specific, legitimte

i ssues for discussion in witing to qualify for a
face-to-face conference. You were offered an
opportunity for a tel ephone conference, but failed
to contact the Settlenent Oficer.
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2) No other substantive issues were raised.
BALANCI NG THE NEED FOR EFFI Cl ENT COLECTI ON OF THE TAX

WTH LEGQ TI MATE TAXPAYER CONCERN THAT COLLECTI ON AC
TIONS BE NO MORE | NTRUSI VE THAN NECESSARY

Wt hout question, the proposed | evy woul d have been
very intrusive, since it would have w thdrawn funds
that nay have been needed to provide for basic health
and wel fare needs of the famly, or production of

i ncone, thereby creating a potential financial hard-
shi p.

Therefore, it is the policy of the Internal Revenue
Service to provide individual taxpayers anple opportu-
nity to resolve their tax problens voluntarily before
such action becones necessary.

The file indicates that the Service made nultiple,
unsuccessful attenpts to resolve your accounts on a
nmut ual |y agreeabl e basis before | evy action was pro-
posed.

Appeal s has determ ned that issuance of the Notice of
Intent to Levy and Your Right to a Hearing was appro-
priate in your case, absent your cooperation to file
returns or submt financial information. Thus, |evy
appears to be the only efficient method to collect the
tax. |[Reproduced literally.]

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th G r. 1994).

I n support of his position that respondent’s notion should
be deni ed, petitioner argues that in determ ning whether to grant
respondent’s notion the Court may not consider (1) the 2001

notice of deficiency and the 2002 notice of deficiency and
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(2) Form 4340, Certificate of Assessnents, Paynents, and O her
Specified Matters (Form 4340), with respect to each of peti-
tioner’s taxable years 2001 and 2002. In support of that argu-

ment, petitioner relies on Robinette v. Conm ssioner, 439 F.3d

455 (8th Cir. 2006), revg. 123 T.C. 85 (2004).

In Robinette, the United States Court of Appeals for the
Eighth Grcuit, to which an appeal in this case would ordinarily
lie, held that its review of whether the Comm ssioner of Internal
Revenue (Comm ssioner) abused the Conm ssioner’s discretion in
determning to proceed with the collection action at issue in
that case was to be limted “to that information which was before
the IRS.” |d. at 462. W shall follow Robinette in the instant
case only if that opinion is squarely in point. Golsen v.

Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th

Cr. 1971).
We turn first to petitioner’s argunment that under Robinette

v. Conmm ssioner, supra, the Court may not consider the 2001

notice of deficiency and the 2002 notice of deficiency in deter-
m ni ng whether to grant respondent’s notion. |In support of that
argunment, petitioner asserts in petitioner’s response:

The Court should note the | ack of any consideration
what soever by Respondent in the Notice of Determ nation
regardi ng the issue of any deficiency notice(s). The
Notice of Determ nation does not refer in any manner to
t he exi stence, issuance, receipt, or non-recei pt of any
deficiency notice(s) for the years at issue. [Fn. ref.
omtted.]
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W reject petitioner’s assertion that under Robinette v.

Commi ssi oner, supra, respondent’s notion should be deni ed because

the notice of determnation did not refer to the 2001 notice of
deficiency and the 2002 notice of deficiency.® See, e.g., Dues

V. Conm ssioner, T.C. Menob. 2005-109; Poe v. Comm ssioner, T.C

Meno. 2005-107; Stoewer v. Comm ssioner, T.C. Meno. 2003-71. I n

each of those cases, the Conm ssioner issued a notice of defi-
ciency to the taxpayer. The notice of determ nation involved in
each such case did not refer explicitly to any such noti ce.
Nonet hel ess, the Court granted the Comm ssioner’s notion for
summary judgnent in each such case. W hold that neither

Robi nette v. Conm ssioner, supra, nor any other authority pre-

cludes the Court’s consideration of the 2001 notice of deficiency
and the 2002 notice of deficiency in determ ning whether to grant

respondent’s notion.’

SPetitioner also raises a hearsay objection to the 2001
notice of deficiency and the 2002 notice of deficiency. “‘Hear-
say’ is a statenent, other than one nade by the declarant while
testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Fed. R Evid. 801(c).
Respondent did not attach as exhibits to respondent’s notion the
2001 notice of deficiency and the 2002 notice of deficiency for
the truth of the matters asserted therein. W reject peti-
tioner’s hearsay objection to the 2001 notice of deficiency and
t he 2002 notice of deficiency.

"W note that sec. 6330(c)(1) does not nmandate that the
Appeal s Ofice provide a taxpayer with a copy of the verification
upon which that office relied in satisfying the verification
requi renents of that section. Craig v. Conm ssioner, 119 T.C
252, 261-262 (2002).
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Even if the Court were to decline to consider the 2001
notice of deficiency and the 2002 notice of deficiency attached
as exhibits to respondent’s notion, the declaration that was
signed by the settlenment officer (settlement officer’s declara-
tion) and that was attached to that notion establishes that the
settlenment officer considered whether a notice of deficiency was
i ssued to petitioner with respect to each of his taxable years
2001 and 2002 and determ ned that such a notice was issued for
each such year. The settlenent officer’s declaration states in
pertinent part:

| verified through review of the Internal Revenue

Service's admnistrative file and IDRS [integrated data

retrieval system information, including transcripts of
petitioner’s accounts,!® copies of which are attached

8Wth respect to the “transcripts of petitioner’s accounts”
to which the settlenent officer referred in the settl enment
officer’s declaration, petitioner asserts:

the alleged ‘transcripts’ * * * are nothing but indeci-
pher abl e, conputer coded gi bberish. [If anyone is to
make any sense of them they nust obviously be *de-
coded’. Respondent has presented absol utely nothing
for *decoding its ‘transcripts’. Mreover, there is
nothing in the admnistrative record to indicate that
any decoding actually took place, or, if any did take
pl ace, that it is correct.

We reject those assertions. The respective “transcripts of

petitioner’s accounts” with respect to petitioner’s taxable years

2001 and 2002 are coded conputer-generated transcripts (coded

transcripts of account) that show certain information in the

of ficial conputer records of the Internal Revenue Service (IRS)

Wth respect to those years. The respective Forns 4340 with

respect to petitioner’s taxable years 2001 and 2002 are noncoded

conputer-generated transcripts that show certain information in

t hose sane official conputer records with respect to those years.
(continued. . .)
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hereto as Exhibit C/[° that the 2001 and 2002 i ncone

taxes at issue, plus penalties and interest, had been

properly assessed agai nst petitioner after he was

i ssued notices of deficiency for 2001 and 2002 and

failed to contest the notices in Tax Court. * * *

At the tinme the determ nations set forth in the notice of
determ nation and the attachnent to that notice were made, the
settlenment officer was aware of and relied upon, inter alia,
respondent’ s i ssuance of the 2001 notice of deficiency and the

2002 notice of deficiency.?

8. ..continued)
Al t hough petitioner mght not be able to decode the respective
coded transcripts of account with respect to petitioner’s taxable
years 2001 and 2002, the settlenment officer’s declaration makes
clear that the settlenent officer was able to do so.

°Petitioner also raises an evidentiary objection under rule
1006 of the Federal Rules of Evidence (FRE) with respect to the
respective coded transcripts of account relating to petitioner’s
t axabl e years 2001 and 2002. According to petitioner, each such
transcript is a summary record within the nmeaning of that rule.
FRE 1006 provides that the contents of volum nous witings that
cannot conveniently be examned in court may be presented in
summary formif the witing is made avail able for exam nation or
copying, or both, by other parties at a reasonable tine and
pl ace. The respective coded transcripts of account with respect
to petitioner’s taxable years 2001 and 2002 are not sunmary
records wthin the neaning of FRE 1006. As di scussed supra note
8, those respective transcripts are coded conputer-generat ed
transcripts that show certain information in the official com
puter records of the IRS with respect to petitioner’s taxable
years 2001 and 2002. W note that, even if we were to decline to
consi der the respective coded transcripts of account with respect
to petitioner’s taxable years 2001 and 2002, our findings and
concl usi ons herein would not change.

0\We reject petitioner’s assertion that there is a genuine
issue of material fact regarding whether, at the tine the deter-
m nations set forth in the notice of determ nation and the
attachnment to that notice were nade, the settlenent officer
consi dered respondent’s issuance of the 2001 notice of deficiency
(continued. . .)
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We turn now to petitioner’s argunment that under Robinette v.

Comm ssi oner, 439 F.3d 455 (8th Gr. 2006), the Court may not

consi der the respective Forns 4340 with respect to petitioner’s
t axabl e years 2001 and 2002 in determ ni ng whether to grant
respondent’s notion. In support of that argunment, petitioner
asserts in petitioner’s response:

this is a review of an adm ni strative decision. As
such, the Court is limted to review ng the concl usions
made in the decision, the reasons given for the concl u-
sions, and it nust base its review on the same record
that was considered by the adm nistrative hearing
officer. See Robinette v Comm ssioner, 439 F.3d 455,
459 (8th Gr 2006). OQutside of |imted exceptions, the
Court may not conduct a trial de novo, meke deci sions
in the first instance (i.e. decide issues not decided
at the admnistrative level), or consider new materi -

al s/ evi dence not considered by the adm nistrative
hearing officer. |1d. These |[imtations would neces-
sarily exclude materials dated after the admnistrative
deci sion, such as Respondent’s exhibits E and F [ Form
4340 with respect to petitioner’s taxable years 2001
and 2002] (which are dated March 2006; the adm nistra-
tive decision was issued Decenber 2005). [Fn. ref.
omtted.] [Reproduced literally.]

Petitioner’s argunent regarding the respective Forns 4340
Wth respect to petitioner’s taxable years 2001 and 2002 appears
to be based on his m sunderstanding as to what Form 4340 is. As
di scussed above, Form 4340 is a noncoded conputer-generated
transcript that is generated on a specified date and that shows

(1) certain information in the official conputer records of the

10¢, .. conti nued)
and the 2002 notice of deficiency. Petitioner does not assert
that there are any other genuine issues of material fact regard-
ing the questions raised in respondent’s notion.
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IRS with respect to a stated taxpayer for a particul ar taxable
year regardi ng assessnents, paynents, and other specified matters
and (2) the respective dates on which such respective assessnents
and paynents were nmade and such other matters were undertaken.
That Form 4340 is generated on a stated date does not nean that
the information reflected in such formregardi ng assessnents,
paynments, and other specified matters did not appear in the
of ficial conmputer records of the IRS, or that such assessnents,
paynments, and other specified matters did not occur, before such
stated date. The information that is shown in Form 4340 with
respect to each of petitioner’s taxable years 2001 and 2002 is
information that appeared in the official conputer records of the
| RS on dates that preceded the date on which the settl enent
officer reviewed the adm nistrative file and the information in
the IRS s integrated data retrieval systemrelating to each such
year. Such information pertained to assessnents and paynents
made and ot her specified matters undertaken on the dates speci -
fied in Form 4340 relating to each of petitioner’s taxable years
2001 and 2002, all of which dates preceded the date on which the
settlenment officer nade that review with respect to each of those

years. W hold that neither Robinette v. Conm ssioner, supra,

nor any other authority precludes the Court’s consideration of

Form 4340 with respect to each of petitioner’s taxable years 2001
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and 2002 in determ ning whether to grant respondent’s notion.
Petitioner does not dispute that respondent issued to him
the 2001 notice of deficiency and the 2002 notice of deficiency,
that he received such notices, and that he failed to file a
petition in the Court with respect to such notices.!? Were, as

is the case here, the validity of the underlying tax liability is

1petiti oner also raises evidentiary objections under FRE
1004 and FRE 1006 with respect to the respective Forns 4340
relating to petitioner’s taxable years 2001 and 2002. According
to petitioner, each such formis (1) “other evidence” of the
coded transcript of account with respect to each of petitioner’s
t axabl e years 2001 and 2002 wi thin the neaning of FRE 1004 and
(2) a summary record within the neaning of FRE 1006.

Wth respect to petitioner’s objection under FRE 1004, that
rul e provides that other evidence of an original witing is
adm ssi bl e under certain circunstances. W reject petitioner’s
argunment that Form 4340 with respect to each of petitioner’s
t axabl e years 2001 and 2002 is other evidence of the coded
transcript of account relating to each of those years within the
meani ng of FRE 1004. See supra note 8.

Wth respect to petitioner’s objection under FRE 1006, as
di scussed above, that rule provides that the contents of volum -
nous witings that cannot conveniently be exam ned in court may
be presented in summary formif the witing is nmade avail able for
exam nation or copying, or both, by other parties at a reasonable
time and place. W reject petitioner’s argunent that Form 4340
Wi th respect to each of petitioner’s taxable years 2001 and 2002
is a sunmary record within the neaning of FRE 1006. See supra
notes 8 and 9.

We note that Form 4340 with respect to each of petitioner’s
taxabl e years 2001 and 2002 is a self-authenticating docunent
under FRE 902. We further note that, even if we were to decline
to consider each such form our findings and conclusions herein
woul d not change.

2Nor does petitioner dispute that he is liable for 2001 and
2002 for the respective deficiencies in, and the respective
additions to, petitioner’s tax that respondent determned in the
2001 notice of deficiency and the 2002 notice of deficiency.
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not properly placed at issue, the Court will review the determ -
nati on of the Conm ssioner for abuse of discretion. Sego v.

Commi ssioner, 114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114

T.C. 176, 181-182 (2000).

We conclude that there are no genuine issues of nateri al
fact regarding the questions raised in respondent’s notion.

Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in
determining to proceed with the collection action as determ ned
in the notice of determnation with respect to petitioner’s
t axabl e years 2001 and 2002.

Al t hough respondent does not ask the Court to inpose a
penalty on petitioner under section 6673(a)(1), we consider sua
sponte whet her the Court should inpose a penalty on petitioner
under that section. Section 6673(a)(1l) authorizes the Court to
require a taxpayer to pay a penalty to the United States in an
amount not to exceed $25, 000 whenever it appears that a taxpayer
instituted or maintained a proceeding in the Court primrily for
delay or that a taxpayer’s position in such a proceeding is
frivol ous or groundl ess.

We believe that petitioner instituted and naintai ned the
instant proceeding primarily for delay. W shall not inpose a
penal ty under section 6673(a)(1l) on petitioner. However, we

caution himthat he may be subject to such a penalty if in the
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future he institutes or maintains a proceeding in this Court
primarily for delay and/or his position in any such proceeding is

frivolous or groundl ess. See Abrans v. Conmm ssioner, 82 T.C

403, 409-413 (1984); Wite v. Conm ssioner, 72 T.C 1126, 1135-

1136 (1979).

We have considered all of the parties’ contentions and
argunments that are not discussed herein, and we find themto be
wi thout merit and/or irrelevant.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

notion and decision will be entered

for respondent.




